
Before The 
Federal Communications Commission 

Washington, D.C. 20554 

In tlic Matler of 1 
) 

Amendment of Section 73.202(b) ) MB Docket No. 02-248 
Table of Allotnients 1 RM-10537 

RECEIVED F M  Broadcast Stations 1 
(Smiley, Texas) 1 

To: John Karousos, Assistant Chief 
Audio Division of the 
Media Bureau 

bJov 1 5  2002 
F E W U L  CDMMUNlUllONS COMMlSON 

O F F U  OF THE SECRETARY 

RESPONSE OF LINDA CRAWFORD TO REPLY COMMENTS OF 
“NEW ULM BROADCASTING” AND “LBR ENTERPRISES, INC.” 

I ,  Linda Crawford, hereby respond to the Reply Comments submitted by New 

Ulm Broadcasting and LBR Enterprises, Inc. to Comments submitted in the above- 

captioncd proceeding on November 5 ,  2002 

DISCUSSION 

1.  

The Replv Comments of New Ulm Broadcastiw 

1 .  The Reply Comments of New Ulm Broadcasting “New Ulm” submitted 

to the Commission and dated November 5, 2002, fully acknowledges the short-spacing 

issues raised in this proceeding as a result of the instant application filing for a 

construction permit submitted by Elgin FM Limited Parlnership “Elgin” for radio station 

KKLB Elgin, Texas on October 18, 2002. The request by Elgin is fully protected by 

established Commission rules. 
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2. New Ulm has suggested to the Commission that a resolution to the short- 

spacing can be accomplished by specifying new reference coordinates for channel 222C3 

at  Schulenburg, and that to do so “does !lot chnnge h e  overull new Ulm proposal in m y  

rccogiiizuhle wuy. or lo lhe pr+judire of’riri,ypur@”. This is clearly not the case. The 

original Srniley proposal was vetted and accepted by the Commission and placed on 

public notice for comments and counterproposals subject to a deadline of October 21, 

2002.’ This is an absolute deadline for comments and counterproposals. The 

Commission has held counterproposals, such as the New Ulni Counterproposal, to certain 

standards, principally that petitions for nilcmakings and counterproposals must be 

technically correct at the time they are filed.’ Further, [lie Conmission has also held that it 

will not idlow rulemaking participants to perfect their proposals after the comment date to 

the prejudice of another party.’ 

3. New Ulm effectively seeks to perfect its own proposal at the expense of 

the original Smiley Petition. This is blatantly unfair and irreparably h a m s  the Smiley 

proposal if it were to succeed. As stated in  my Reply Comments, the New Ulm 

Counterproposal was defective at the time of filing. Nevertheless, New Ulrn argues that 

“there M:WS iio way 111nl New Ulnr could lime been uwure ofihejiling or [he conflict in sile 

spuciug”, while it is obvious that the statement is fachially correct, it  is equally obvious that 

the New Ulm Counterproposal, involving some 11 different communities, Smiley, Yoaltuni, 

New Ulin, Schulenburg, Canado, Point Comfort, Victoria, Refugio, Three Rivers, Flatonin 

’ Smiley NPRM Docket 02-248: Adopted on August 14, 2002, Released: August 30, 2002, 
Comment Date: October 21, 2002, Reply Comment Date: November 5 ,  2002 
’ See Brokcn Arrow a i d  Bixby, Oklahoma, Coffevvillr, Kansas, 3 FCC Rcd 6507 (MM Bur. 1988) 
’ S r r  Smra Marearita and Cuadrlupe. Califoinia. 4 FCC Rcd 7887 (MM BuI. 1989) 
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and Shiner all in Texas, placed itself at risk to potential short-spacing issues by filing its 

CoLintcrproposal on the last datc possible. 

4. New Ulrn continues with its effort to perfect other imperfections contained 

w i t h i n  its Fatally flawed Counterproposal, although inostly a case of transposed or 

improperly referenced channels and coordinates, and perhaps explainable, these errors have 

no real impact on the New Ulm Counterproposal. However. in the case of the Consent 

Agreement of KYKM to change Frequency at its existing transmitter site, New Ulin now 

comes forward and seeks to wholly change the Consent Agreement of KYKM by 

substituting a new and significantly different agreement dated November 1, 2002 that now 

calls for a new transmitter site location. Again. this is an effort by New Ulrn to perfect its 

Counterproposal and is not allowed by Commission rules. New Ulm also raises an issue as 

to who is the true and correct liccnsee of radio station KYKM. According to New Ulm, the 

licensee of KYKM is LaGrange Broadcasting Corporation. New Ulrn includes a footnote 

[referring to a April 12, 2000 FCC public notice to confirm that fact. This contradicts 

information obtained from Commission staff where the official licensee of KYKM is listed 

as Fort Bend Broadcasting Company, lnc .  This is also the same licensee name that appears 

on the FCC website wlien making a FM Query and also wlien searching the Consolidated 

Databasc for the station licensee for KYKM The last ownership report is the only record 

that exist that currently refers to the name of LaGrange Broadcasting Corporation. It would 

appear that the only officially recognized licensee of radio station KYKM is Fort Bend 

Broadcasting Corporation and as such would be the only authorized asent to act on behalf of 

KYKM. 

5 .  The rules oftlie Conunission are designed to provide for a clear and orderly 

3 



disposition to the various request that are presented to it on a daily basis. Any other “special 

faclors”, as noted by New Ulin, must first clear the standards required of all 

countcrproposals as above described. The Commission should deny any attempt by New 

Ulm to I-cniedy material facts. Specifically, a new transmitter site location, including new 

reference coordinates to eliminate a late discovered short-spacing issue. Also, the 

Commission should deny the request by New Ulm to modify the KYKM Consent 

Agreement specifying the new transmitter site location including the new reference 

coordinates. The request by New Ulm, after the close ofthe Coinmerit date, of the 

Conunission to accept these modifications of its Counterproposal would ultimately and 

significantly prejudice the original Smiley proposal. The Cornmission should uphold its 

long held position, as previous noted, that i t  will not allow counterproposal proponents the 

oppoi-ttinity to perfect their proposals to the prejudice of another participant in the same 

proceeding. 

11. 

The Reply Comments of LBR Enterprises, Inc 

6. The Reply Comments of LBR Enterprises “LBR’ states “Because the 

rrlloirnen~ plrin subuiitietl by New Ulm Brocirlcusring Corripuny (“NUBC’Y in its 

C‘onnierp,-opostrl. cis more fully tlescriheil below, will result in a niore preferential 

ri~r’irngeineiit of’ol/olmenls, LBR suppor-rs the udoplion of NUBC k rd/otrnerrt p h . ”  

However, the New Ulni plan does not provide for a C3 allotment for radio station KZRC 

in  Markham, Texas. It should be tlierefore concluded that LBR is effectively 

withdrawins its support of its own Counterproposal and is no longer of any further 

consideration in this proceeding. 
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7 .  Even more puzzling is the LBR request of the Commission to grant a one- 

step upgrade of KZRC on 223C3 in Markham. Texas. LBR contends that “so long us /he 

Coiiiiiii.ssion does no/ ullol Clitiiiiiel28OA to Sniiley, Texas in this allotnient proceeding, 

LBR ’s KZRC(FM) Om-Slep Applicutioii nzuy be processed by the Commission wiih no 

coiiflict /o uiiy other proposed crlloiiiieiit in this proceeding.” This is clearly not true, the 

KRZC One-Step application cannol now be processed by the Commission because it is 

sigiiificantly short-spaced to KYKM and is contingent upon New Ulm prevailing i n  this 

procceding, which is doubtful a t  best. Thus, LBR and KRZC must now wait for the 

ultimate resolution of Smiley before proceeding with its previously filed One-Step 

application. However, i t  is also doubtfiil that the One-Step application is acceptable for 

processing by the Conimission. In the final Report and Order for Docket 01-104, 

concerning several cominunities including Auburn, Alabama, the Commission stated “it 

is o/rr I d i c y  iiot to nccept rulemtrkingproposrils tlitit w e  coiiringent on /he  licensing of 

~rcili/ies set jo r th  in an oiits/aiitfiiig coiislruelion permit? or tire dependent upon fiiiul 

uctioii iii uirotlzer rulei,zukiiigproeeetliiigS. The rrrtioriule for this policy is rhat 

processilig conliiigeiit proposuls is iiot coriducive to the efjcieiit trtrnsuczion of 

C’oiiiinisston business nnrl imposes zinnecessury burdens on the ski@. The s t c 8  would 

either h v e  to wait rriilil /he contingency is met. thereby further delaying action in a CLISL‘. 

‘ S C C  Citi iriirlS11uot. Tuf ls ,  1 FCC Rcd 16383 (Policy and Rules Div. 1996) (dismissal of a rulernaklng 
pclition ilint was fully spaced to a n  outstanding constructio~~ permit of another station but was short-spaced 
to the licensed site of the station affirmed because the proposal violated Section 73.208(a) and was 
coiif i i igciit UII the building aiid liceiisiny of !lie facilities set forth in the COllStrUCtiOn perinit). 
’ Sei,, ’.g E , s p c w i i m i .  Pirei.io Rico. ~lii.i.~ii(iiisrc,il, Viigiil 1.slrinrl.y I I FCC Rcd 2908 (Policy and Rules Div.  
I 99(r) (disinissal o f a  rulemaking pctirion affirmed because the reqiiest was contingent on the outcome of’ 
another procccdiny that was [not final due to the pendriicy of a petition for reconsideration); O.r/uvrl mrl 
NI>W A l h i i i ~ i ’ .  Misxissippi, 3 FCC RcrI 615. 617 11.3 (IYSS). , r c w n . ,  3 FCC Rcd 6626 (198X); <,nil 
Fi.e~kwkrrcrl Virgin 1slrinrI.r i m l  Cirleh,w rind Ciiwliiwi, Piro-ru Rico. I O  FCC Rcd 13627 (Allocations Br. 
1995). 

‘I . S r v  Cut t i i i i l  .Sllour. Texris, I I FCC Rcd at 16384. 

5 



or ~i~oultl lrrivc 10 revisit t i  decision 40 proposul was grrrnted contingenl on [he oiitcoiiie 

ofcrr7 trctioti [ha1 never occurred In ritlrer cn.re. the sfcrfjs cictenzpcs (it processing cuses 

untl cichie~’i,zg/incilify isfrus~rtrletl.” Without question, the Commission’s ruling applies 

lo the One-Step application tiled by LBR. Clearly, inany more steps will be required 

heforc the LBR request for KRZC may be in a position to grant. Therefore, the 

Commission should dismiss the One-Step application filed by LBR for the upgrade of 

KRZC Markham as i t  is improperly filed. The Commission should also dismiss the 

cffcctively withdrawn LBR Counterproposal for Sniiley, Texas. 

8. The Cornmission’s choice has been made rather simple, the 

C‘ounlerproposal by New Ulin is fatally flawed and should be dismissed, the 

Couiiterproposal by LBR has been effectively withdrawn and the One-Step application 

for KRZC by  LBR is not acceptable for processing and should not be a part of this 

proceeding. The only remaining proposal for consideration is the original Smiley, Texas 

Channel 280A allocation request which has been vetted and deemed to be in  the public 

interest and is ready to be adopted and officially added to the FM allocation table. 

9. Because of all (he issues raised by the Reply Comments ofboth New Ulin 

and LBR, it is i n  the public interest, in order to preserve as accurate a record as is 

possible, to accept this response to the above mentioned Reply Comments. 

I O .  For the foregoing reasons, 1 urge the Commission to allot Channel 280A 

to Smiley, Texas and deny the New Ulm Broadcasting Company and LBR Enterprises, 

lnc.  Cotinterproposals. Should this petition be granted, and Channel 280A be allotted to 

Smilcy, Texas, Petitioner will apply for Channel 280A, and after i t  is authorized, will 

promptly construct the new facility. 
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The factual information in  this “RESPONSE OF LINDA CRAWFORD TO 

REPLY COMMENTS OF N E W  ULM BROADCASTING AND LBR ENTERPRISES, 

INC.” is correct and true to the best of my knowledge 

Respectfiilly submitted, 

3100 Maple Ave., #1WO 
Dallas, Texas 75219 
(214) 587-0668 Tele 

cc: Gene A. Beclitel, Law Office of Gene Bechtel, suite 600, 1050 17‘” Street, N.W., 
Washington, D.C. 20036, telephone (202) 496-1289, telecopier (301) 762-01 56, attorney 
for the Petitioner. It is requested that the Commission and any parties who may file 
pleadings in the captioncd matter serve copics to Mr. Bechtel as well as the Petitioner. 

November 15, 2002 



CERTIFICATE OF SERVICE 

1, Linda Crawford, hereby certify that on this 15"' day of November, 2002, 1 
caused copies of  the foregoing "RESPONSE OF LINDA CRAWFORD TO REPLY 
COMMENTS OF NEW ULM BROADCASTlNG AND LBR ENTERPRISES, INC." to 
be placed in the U.S. Postal Service, first class postage prepaid, addressed to the 
following persons: 

John Karousos, Assistant Chief 
Audio Division of the Media Bureau 
Federal Communications Commission 
445 I 2'" Street SW 
Washington, D.C. 20554 

R. Barthen Goriman 
Federal Coinmunications Coininission 
Media Bureau - Audio Services Division 
445 12"' Street, S.W., Room 3-A224 
Washington, D.C. 20554 

Robert J .  Buenzle 
Law Orlices of Robert J. Buenzle 
I1710 Plaza America Drive, Suite 2000 
Reston, Virginia 201 90 
(Counsel for New Ulm Broadcasting Company) 

Gregg P. Skall, Esq. 
Patricia M. Chuh, Esq. 
Woinble Carlyle Sandridge dz Rice, PLLC 
1401 Eye Street, Seventh Floor 
Washington, D.C. 20005 
(Counsel for LBR Enterprises, lnc.) 

Harry F. Colc 
Lce G. Petro 
Fletcher, Heald dz Hildreth, P.L.C. 
I300 North 17'" Street, 1 1 ' "  Floor 
Arlington, VA 22209 
(Counsel for Smiley Broadcast Interest) 

Fort Bcnd Broadcasting Company, lnc. 
1 I 10 West William Cannon Drive, suite 402 
Austin, TX 78745 
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Victoria Radio Works Ltd. 
Radio Slation KVlC 
YO23 Vantage Dr., # 840 
San Antonio, Texas 78230 

Geiie A. Bechtel, Esq. 
1050 17"' Street N.W., Suite 600 
Washinyton, D.C. 20036 
(Counsel for Petitioner) 

Harry F. Cole 
Fletcher. Heald & Hildreth, P.L.C. 
1300 Nortli 17"' Street, 1 1  'I' Floor 
Arlington, V A  22209 
(Counsel for Elgin FM Limited Partnership) 

Matthew L. Liebowitz, Esq. 
Liebowitz & Associates, P.A. 
Onc SE Third Avenue, Suite 1450 
Miami, Florida 33 131 
(Counsel for Next Media Licensing) 

Gregory L. Masters, Esq. 
Wiley, Rein & Fielding 
1770 K Street, N.W. 
Washinpton, D.C. 20006 
(Counsel for Capstar Texas LP) 

Mark N.  Lipp, Esq. 
.I. Tlioinas Nolan, Esq. 
Shook, Hardy Ki Bacon, L.L.P. 
GOO 14"' Street, N.W., Suite 800 
Washington, D.C. 20005-2004 
(Counsel for Joint Petitioners) 

Pacific Broadcasting ofMissouri, LLC 
Radio Station KTKY 
7755 Carondelet, Avenue 
Clayton, Missouri 63105 

David P. Garland 
1 1  10 Hackney Street 
Houston, Texas 77023 
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Maurice Salsa 
5615 Evergreen Valley Drive 
Kingwood, Texas 77345 

Bryan A. King 
B K  Radio 
1809 Lightsey Road 
Austin, Texas 78704 

LaGrange Broadcasting Corporation 
P.O. Box 048 
Houston, TX 77001 

Capstar TX Limited Partnership 
2625 S. Memorial Drive, Suite A 
Tulsa, OK 74129 
(Licensee of KQVT(FM), Victoria, Texas) 

Roy E. Henderson 
I I I0 West William Cannon Drive, Suite 402 
Austin, TX 78745 
(Licensee of KEMA(FM), Three Rivers, Texas) 

Marie Drischel 
Nation Wide Radio Stations 
406 Country Road, Suite 308 
Big Creek, MS 38914 

Paragon Communications, Inc. 
P.O. Box 945 
Elk City, OK 73648 

Dan J. Alpert, Esquire 
Law Office 
2120 North 21” Street, #400 
AI-Iington, V A  22201 
(Counsel for Fritz Broadcasting Co., Inc 
and M & M Broadcasting, Ltd.) 

Timothy Brady, Esquire 
P.O. Box 71 309 
Newman, GA 30271 
(Counsel for Chuckie Broadcasting Co.) 
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Texas Grace Communications 
P.O. Box 398 
Wichita Falls. TX 76307 

Robert L. Thompson, Esquire 
Thieinann, Aitkeii & Vohra, L.L.C. 
908 Kin2 Street, Suite 300 
Alexandria, VA 22314 
(Counsel for AM & PM Broadcasting, LLC) 

Lee Peltznian, Esquire 
Sliainis & Peltzman, Chartered 
I850 M Street, N.W., Suite 240 
Washington, D.C. 20036 
(Counsel for KRZI, Inc.) 

Sheldon Broadcasting, Ltd. 
P.O. Box 1996 
Temple, TX 76502 

Mark V .  Aulabaugh 
Box 47 I 
Seymour, TX 76380 


